
 
City of Poughkeepsie  

Zoning Board of Appeals 
Meeting Agenda 

Common Council Chambers  
Tuesday, February 14, 2023  

6:00 PM 
 

I.  CALL TO ORDER 
  
II.  APPROVAL OF MEETING MINUTES 
  
 1. Approval of December 22, 2022 and January 10, 2023 Meeting Minutes 
   
III.  PUBLIC HEARINGS & DELIBERATIONS 
  
 1. 16 SEAMAN ROAD AREA VARIANCE Application for area variance 

relative to the addition a cooking island on the side of an existing 
residence. The area variance requested is in regards to Section 19-4.13(1) 
requiring an accessory use to be located not nearer than 6 feet to an 
adjoining property line to allow 1 foot 6 inches (a reduction of 4 feet 4 
inches) on the east side of the addition. Owner/Applicant: Michael 
DeCiutiis; Grid: #6161-54-156395; File #2022-027 

   
 2. 579 MAIN STREET: USE VARIANCE Application for use variances to 

establish three (3) residential units and one (2) commercial spaces in an 
existing building in a C-2A district, which does not permit residential use. 
Owner: Johanny Properties, LLC, Applicant: Kenneth Pagan; Consultant: 
One Stop Property Service, LLC; Grid #6161-24-423946; Zoning District: 
Main Street Commercial District; File #2022-020 

   
 3. 67 WORRALL AVENUE: AREA VARIANCES Application for area 

variances in regards to a two-family dwelling including variances of Section 
19-3.14(4)(a)2 which requires a minimum lot area of 10,000 square feet; 
plans provided show the lot area of 7,057 square feet, Section 19-
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3.14(4)(d)1, which requires a minimum front yard of 20 feet; plans provided 
show southern front yard setback of 15 feet.  Owner: Damian Mercado, 
Applicant: Jose Santos; Consultant: John Sullivan; Grid #6061-41-563723; 
Zoning District: Medium-Density Residence District; File #2023-001 
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City of Poughkeepsie 

Zoning Board of Appeals 
DRAFT Meeting MINUTES 

Common Council Chambers 
Thursday, December 22, 2022 6:00 PM 

 
Attendance 

PRESENT   EXCUSED 
Scott Parker, Chair  Jessica Vinall  
Thomas Klug             
Steve Reifler  
John Gildard 
Brian Ineson 
 
Staff 
Natalie Quinn, Development Director 
Lori Garcia, Board Administrative Assistant 
Joanna Longcore, Assistant Corporation Counsel 

 
I. CALL TO ORDER 6:00 pm 

 
II. APPROVAL OF MEETING MINUTES 

Approval of November 8, 2022 Minutes 
Motion: Thomas Klug 
Second: Steve Reifler 
Carried: 5:0:0 

 
III. SITE PLANS/SPECIAL PERMITS/SUBDIVISIONS 

 
1. 135 MAIN STREET: AREA VARIANCES: Application for area variances 

relative to the application for site plan review and subdivision for the subdivision 
of the property at 135 Main Street into two lots of record, and construction of a 
new building with 72 dwelling units on the new lot with an existing 119 unit 
multiple on the original lot. Variances requested of Sections 19-3.17(4)(b), 19-
3.17(4)(f)(1), 19-3.17(4)(i), 19-3.17(4)(e ), 19- 4.3(11), and 19-4.13 of the Zoning 
Ordinance relative to lot area, front and side yard set-backs, usable open space, 
off-street parking and set-backs for accessory uses. Owner: Omni New York; 
Applicant: Tinkleman Architecture; Consultant: Ken Casamento/LRC Group; Grid 
#6062-76- 911183; Zone: Urban Density (R-6) District; File #2021-023 

 
 

Page 3 of 122



 

2 
 

Motion to receive and print the approval resolution 
Motion: Thomas Klug 
Second: John Gildard 
Carried: 5:0:0 

 
IV. PUBLIC HEARINGS & DELIBERATIONS 

 
1. 579 MAIN STREET: USE VARIANCES Application for use variances to 

establish three (3) residential units and two (2) commercial spaces in an existing 
building in a C-2A district, which does not permit residential use. Owner: 
Johanny Properties, LLC, Applicant: Kenneth Pagan; Consultant: One Stop 
Property Service, LLC; Grid #6161-24-423946; Zoning District Main Street 
Commercial District; File #2022-020 
 
Presenting:  Ciro Interrante, Architect 

 Jonathan Pagan, Applicant 
 Abe Ramadan, Applicant 

 
The applicants answered board questions about the materials submitted providing 
proof that none of the permitted uses could produce a reasonable rate of return.  
The board agreed that the materials did not provide clear proof.  Scott Parker felt 
the materials did not show an analysis of return on the permitted uses.  They 
suggested that the applicant provide clearer organization of information such as 
a table or chart that shows a more complete rate of return calculation for all 
permitted uses.  They also pointed out that a number of the calculations included 
costs that would not likely be borne by the applicant. It was recommended that 
those costs be removed. 

The applicant stated that the building is unique because of its vacant state and that 
all surrounding buildings are currently residential.  Natalie Quinn recommended 
that the applicant add this information to the material to help support their claim of 
uniqueness. 

Natalie Quinn suggested referring to applicable New York case law to support the 
documentation submitted, especially in regards to documentation requested for the 
self-created hardship test.  

Natalie Quinn clarified that the board is responsible for justifying a use variance 
based on the current code, not the anticipated new code that is not adopted yet.  
Their responsibility is to make decisions provided in the guidelines provided by 
the state of New York, not the city of Poughkeepsie.  All proof needs to be 
provided in written form, not just verbal. 

 
Motion to open the public hearing  
Motion: Thomas Klug 
Second: Steve Reifler 
Carried: 5:0:0 
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 No Speakers 

 
Motion to ADJOURN public hearing to January 10, 2023 meeting 
Motion: John Gildard 
Second: Thomas Klug 
Carried: 5:0:0 

 
2. 67 WORRALL AVENUE: USE & AREA VARIANCE 

PUBLIC HEARING WAS ADJOURNED UNTIL THE DECEMBER 13, 
2022 MEETING 
REVIEW POSTPONED TO JANUARY APPLICANT’S REQUEST 
 
Motion to adjourn public hearing to January 10, 2023 meeting 
Motion: Thomas Klug 
Second: Steve Reifler 
Carried: 5:0:0 

 
V. NEW BOARD BUSINESS 

 
1. Approval of 2023 Meeting Schedule 

 
Motion: Thomas Klug 
Second: Steve Reifler 
Carried: 5:0:0 
 
 
Motion to adjourn the meeting to January 10, 2023 
Motion: Steve Reifler 
Second: Thomas Klug 
Carried: 5:0:0 
 
 

For more details regarding the meeting, please visit the Meeting Webcast 
or the Agendas and Minutes page on the City of Poughkeepsie website. 
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City of Poughkeepsie   

Zoning Board of Appeals  
DRAFT Meeting Agenda  

Common Council Chambers  
Tuesday, January 10, 2023 6:00 PM  

 
PRESENT                          EXCUSED 
Scott Parker, Chair   Brian Ineson 
Jessica Vinall 
John Gildard 
Thomas Klug 
       
Staff 
Natalie Quinn, Development Director 
Rebecca Valk, Corporation Counsel 
Joanna Longcore, Assistant Corporation Counsel 
Lori Garcia, Board Administrative Assistant 

I. CALL TO ORDER 6:00 pm 

II. APPROVAL OF MEETING MINUTES  

1. Approval of December 22, 2022 Meeting Minutes  
Motion: John Gildard 
Second: Thomas Klug 
Failed: 3:0:1 (Jessica was absent in December) 

III. PUBLIC HEARINGS & DELIBERATIONS  

1. 579 MAIN STREET: USE VARIANCE   
REVIEW POSTPONED TO FEBRUARY 14, 2023 MEETING  

 
Motion to open the public hearing 
Motion: Scott Parker 
Second: Jessica Vinall 
Carried: 4:0:0 

 
Motion to adjourn the public hearing to February 14, 2023 
Motion: Scott Parker 
Second: Thomas Klug 
Carried: 4:0:0 
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2. 67 WORRALL AVENUE: USE VARIANCE Application for a use variance relative to the 
proposed mixed use of an existing building as a coffee shop and two (2) one-bedroom dwelling 
units. The use variance requested is in regards to Section 19-3.14(2), which does not permit 
restaurants in the Medium-Density Residence District (R-3) to allow a coffee shop. Owner:  
Damian Mercado, Applicant: Jose Santos; Consultant: John Sullivan; Grid #6061-41-563723; 
Zoning District: Medium-Density Residence District; File #2022-025  

 
Presenting:  John Sullivan, Consultant 
Joe Santos, Applicant 
Steve Patterson, Attorney 
Damian Mercado, Owner 
 
John Sullivan - 

• The non-conforming use was lost 10 years ago but the commercial sign is still there. 
• It is intended to bring the site more into conformance by decreasing the amount of 

impervious space. 
• He presented commercial property located across the street from the building as well as 

samples of other mixed use buildings in the R-3 & R-4 zones. 
• The property has been and still is taxed as a mixed use. 

  
Jessica noted that  

• Some of the returns shown for permitted uses seem reasonable. 
o Some of the permitted uses are not covered completely. 

• She does not feel the property is unique. 
• The hardship is definitely self-created. 

 
Rebecca Valk: 

• There is no hard and fast rule for reasonable rate of return.  It is up to the board’s 
discretion, based on the facts presented in each case, what is deemed reasonable.   

• She commented that the back-up provided for the financial information needs to be more 
detailed and based on competent financial evidence, not just a summary.  

• She explained again why it was difficult to grant a use variance. 
• The tax assessor uses different codes and has no control over how a property is zoned. 
• The case can be brought to the council person and the Common Council to add this use to 

the zone but it also is not a promised solution. 
 
Scott Parker: 

• He agrees that the lot is unique with regards to how it has been improved to be consistent 
with a commercial business. 

• It does not change the character of the neighborhood in that there are other mixed use 
properties in the vicinity. 

• The rate of return on permitted uses has not been shown to be unreasonable. 
• It has not been proven that it is not a self-created hardship. 

 
Motion to open the public hearing 
Motion: Thomas Klug 
Second: John Gildard 
Carried: 4:0:0 
 
Motion to adjourn the public hearing to February 14, 2023 
Motion: John Gildard 
Second: Scott Parker 
Carried: 4:0:0 
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3. 16 SEAMAN ROAD AREA VARIANCE Application for area variance  relative to the 
addition a cooking island on the side of an existing residence. The area variance requested 
is in regards to Section 19-4.13(1)  requiring an accessory use to be located not nearer than 
6 feet to an  adjoining property line to allow 1 foot 6 inches (a reduction of 4 feet 4  inches) 
on the east side of the addition. Owner/Applicant: Michael  DeCiutiis; Grid: #6161-54-
156395 

 
Presenting:  Michael DeCiutiis, Owner/Applicant 

 
● He is proposing installing a patio with cooking island. 
● The house is on a grade higher than rest of lot. The proposed project is in the only small 

usable grade. 
● He had already planted trees with the neighbor at 5 St. John’s Street as a buffer that will 

become a 16 foot wall.  The house on St. John’s is set back from the property line. 
● The project is about a foot closer to the property line than the house but is approximately 

parallel with the air conditioner unit. 
● The coloring and materials used for the island are complementary to the current structure. 
● There is only 7 feet between the house and the proposed grill.  That section of the house 

is the kitchen and Michael does plan to install a door off the kitchen leading to the 
proposed cooking space in the future. 

● The proposed grill will connect directly to the natural gas hook-up that is already located 
in the kitchen area.  

 
The public hearing will be held on February 14th. 
 
The board looked at the criteria for granting a variance and found; 
● There does not seem to be any detriment to the neighbors but Jessica would like to see if 

there are any comments from the neighbors. 
● There is nowhere else on the property that seems reasonable for this project. 
● The variances are not deemed substantial in that they do not pose an imposition on the 

neighboring property due to the spacing of the houses. 
● There is no adverse effect on the environment.  The drainage has already been located 

underground so it is directed to the side lawn. 
● Yes it is a self-created hardship but the project does not seem to cause a detriment on the 

surrounding neighborhood.  
 

A motion was made to adjourn this review to the February 2023 meeting 
Motion: Scott Parker 
Second: Thomas Klug 
Carried 4:0:0 

 
[webcast recording was ended after all board business was conducted but prior to the official adjournment 
vote] 
 
Natalie Quinn reminded the board that the draft zoning code is available online and comments can be 
submitted via the google form on the project website.  
 
Meeting was adjourned to February 14, 2023 
Motion: Scott Parker 
Second: Thomas Klug 
Carried 4:0:0 
6:59pm 
 

For more details regarding the meeting, please visit the Meeting Webcast 
or the Agendas and Minutes page on the City of Poughkeepsie website. 

Page 8 of 122

https://totalwebcasting.com/view/?id=cop
https://www.cityofpoughkeepsie.com/381/Agendas-Minutes
https://www.cityofpoughkeepsie.com/


Page 9 of 122



Page 10 of 122



Page 11 of 122



Michael DeCiutiis 
16 Seaman Rd. 
Poughkeepsie, NY 12601 

November 27, 2022 

City of Poughkeepsie Zoning Board of Appeals 
62 Civic Center Plaza 
Poughkeepsie, NY 12601 

Dear Zoning Board Members, 

I am submitting an Area Variance Application for an element of a project at my home located at 
16 Seaman Rd. I have opened a building permit for the construction of a patio, retaining wall, 
fireplace, and cooking island. Both the fireplace and cooking island are being considered accessory 
buildings. Per the denial letter from the building department, the proposed cooking island is in 
violation of the 6’ setback requirements. 

The area variance needed is to allow the cooking island to be installed within 1.5’ from the property 
line. The cooking island will be 11’x 2’6” x 3’ and will be constructed of Cambridge Pavingstone 
Olde English Wall stone in Onyx Natural color, with a granite counter top. The wall stones will 
coordinate with the patio and retaining wall from the overall project. Included in the Elevations 
attachment is a proposed rendering which will closely match the finishes use for the island.  

The Supplemental attachments include photos of the area. I believe due to the proximity of the 
exiting house to the property line, the cooking island does not create a substantial visual nuisance. 
The change in grade and existing landscaping barrier installed all help to hide this area, and as you 
can see in the included photos, it will barely be visible from neighboring properties, it will be 
completely not visible once the trees mature. It feels like a natural addition to the space, and not a 
forced or out of place element.  

The addition of a cooking island to the overall landscaping project is within my financial means 
to complete per the outlined plan and descriptions. The estimated cost of the cooking island is 
$7,500, overall project is $25,000 and cash available for project is $30,000.  

 

Respectfully submitted, 

 

Michael J. DeCiutiis 
16 Seaman Rd.  
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Requests for Waivers to Site Plan Drawings: 

II) 4. Existing contours with intervals of five (5) feet or less, referred to a datum satisfactory to 
the Planning Board. If parcel is relatively flat, contours MAY be waived if spot elevations are 
shown which indicate the general slope of the terrain; 

Response: The area with the cooking island is relatively flat and not substantial in size. The back 
portion of the cooking island will serve as a retaining wall for about less than 1’ in grade change, 
which is shown in the supplemental photos.  

 

III) 8. Show locations of ALL existing utilities, underground and aboveground, within and 
adjacent to property and in the street, including, but not limited to: sanitary, storm, water, gas 
and electric, and any utility poles, including light poles. Show all existing connections 

Response: There are no utilities located in the project area.  

 

III) 3. Show locations, size and material of all proposed utilities and service connections. 

Response: There are no proposed new service connections with this project.  

 

IIII) 6. Location, direction, power and time of use of any proposed outdoor lighting or public 
address systems. Provide an Isometric Footcandle Distribution Diagram, maximum illuminance 
levels shown in footcandle measurements on a grid of the site showing readings in every ten-foot 
square, overlaid on the site plan, as a separate sheet or view. One-half (1/2) foot candle is 
recommended. All lights to be shielded to prevent glare on adjoining properties, including public 
property.  

Response: There is no lighting that applies to the cooking island and it’s area variance.  

 

IIII) 7. Any proposed new grades, indicating clearly how such grades will met existing grades of 
adjacent properties or the street. 

Response: The area variance will not result in any new grades.  

 

IIII) 8. An outline of any proposed easements, deed restrictions, covenants or rights-ofway and a 
notation of any areas to be dedicated to a public agency, and any public improvements 
contemplated on or adjoining the property. Indicate if none 

Response: There are none.  
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IIII) 9. Location of any fire alarm boxes and/or connections to the city fire alarm system. 

Response: There are none.  

 

III) 10. A determination of storm water quality requirements based on NYDES Phase II 
requirements. Further, ANY improvements within the Fallkill Creek watershed, which has been 
declared a 303(D) impaired watershed, require full stormwater treatment as per NYSDEC. 

Response: The area variance does not have any significant impact on stormwater.  

 

IV) 1. Show plans for all proposed stormwater improvements. Applicant shall mitigate storm to 
historic run-off rates for the 10-year storm. 

Response: There are no stormwater improvements needed with the proposed cooking island.  

 

IV) 2. Response: There are no trees in the vicinity of the cooking island that will be impacted by 
the construction of the island, which will be done by hand without machinery.  
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DeCiutiis | N213553846  | 1-855-726-3838  |  1811 N Airway Dr. Baton Rouge, LA 70815

Michael’s Outdoor Kitchen
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Your Outdoor Kitchen
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Your Outdoor Kitchen
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Your Outdoor Kitchen
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THE CITY OF POUGHKEEPSIE 
NEW YORK 

DEVELOPMENT DEPARTMENT 
62 CIVIC CENTER PLAZA, 2ND FLOOR 

POUGHKEEPSIE, NY 12601 
Phone: (845) 451-4010 Fax: (845) 451-4006 

 
 
 
 

To: 

From 

Date: 

Re: 

MEMORANDUM 
Michael DeCiutis, Applicant 

Natalie Quinn, Development Director 

January 5, 2023 

16 Seaman Road ZBA#2022-027 – SEQR Classification 

 
 

 
Upon review of project materials provided by the applicant, including Short EAF Part 1 and area 
variance application, it is my understanding that the proposed action to be undertaken includes 
construction of an accessory structure (outdoor cooking island) at 16 Seaman Road. The primary 
use located on the parcel is a single-residence dwelling unit. 
 
Based on the above description it is the determination of the planning division that the proposed 
action is classified as a Type II Action with regards to SEQRA, and therefore is not 
subject to further environmental review. This determination was made pursuant to the 
following sections of NYCRR Section 617.5: 
 

(c)(12) construction, expansion or placement of minor accessory/appurtenant 
residential structures, including garages, carports, patios, decks, swimming 
pools, tennis courts, satellite dishes, fences, barns, storage sheds or other 
buildings not changing land use or density 
 
(c)(17) granting of an area variance for a single-family, two-family or three-family residence 
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Short Environmental Assessment Form 
Part 1 - Project Information 

Instructions for Completing 

Part 1 – Project Information.  The applicant or project sponsor is responsible for the completion of Part 1.  Responses become part of the 
application for approval or funding, are subject to public review, and may be subject to further verification.  Complete Part 1 based on 
information currently available.  If additional research or investigation would be needed to fully respond to any item, please answer as 
thoroughly as possible based on current information. 

Complete all items in Part 1. You may also provide any additional information which you believe will be needed by or useful to the 
lead agency; attach additional pages as necessary to supplement any item. 

Part 1 – Project and Sponsor Information 

Name of Action or Project: 

Project Location (describe, and attach a location map): 

Brief Description of Proposed Action: 

Name of Applicant or Sponsor: Telephone: 

E-Mail:
Address: 

City/PO: State: Zip Code: 

1. Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?

If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that 
may be affected in the municipality and proceed to Part 2.  If no, continue to question 2. 

NO YES 

2. Does the proposed action require a permit, approval or funding from any other government Agency?
If Yes, list agency(s) name and permit or approval:

NO YES 

3. a. Total acreage of the site of the proposed action?     __________ acres 
b. Total acreage to be physically disturbed?     __________ acres 
c. Total acreage (project site and any contiguous properties) owned

or controlled by the applicant or project sponsor?     __________ acres 

4. Check all land uses that occur on, are adjoining or near the proposed action:

Rural (non-agriculture)       Industrial        Commercial        Residential (suburban) 

 Aquatic   Other(Specify):Agriculture

□  Urban

□  Forest 

SEAF 2019

Parkland
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5. Is the proposed action,

a. A permitted use under the zoning regulations?

b. Consistent with the adopted comprehensive plan?

NO YES N/A 

6. Is the proposed action consistent with the predominant character of the existing built or natural landscape?
NO YES 

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?

If Yes, identify: ________________________________________________________________________________ 

NO YES 

8. a.    Will the proposed action result in a substantial increase in traffic above present levels?

b. Are public transportation services available at or near the site of the proposed action?

c. Are any pedestrian accommodations or bicycle routes available on or near the site of the proposed
action?

NO YES 

9. Does the proposed action meet or exceed the state energy code requirements?

If the proposed action will exceed requirements, describe design features and technologies:

_____________________________________________________________________________________________

_____________________________________________________________________________________________

NO YES 

10. Will the proposed action connect to an existing public/private water supply?

If No, describe method for providing potable water: _________________________________________ 

_____________________________________________________________________________________________ 

NO YES 

11. Will the proposed action connect to existing wastewater utilities?

If No, describe method for providing wastewater treatment: ______________________________________ 

_____________________________________________________________________________________________ 

NO YES 

archaeological sites on the NY State Historic Preservation Office (SHPO) archaeological site inventory?

NO YES 

13. a.   Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain
wetlands or other waterbodies regulated by a federal, state or local agency?

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?

If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _____________________ 

_____________________________________________________________________________________________ 

_____________________________________________________________________________________________ 

NO YES 

12. a. Does the project site contain, or is it substantially contiguous to, a building, archaeological site, or district
which is listed on the National or State Register of Historic Places, or that has been determined by the
Commissioner of the NYS Office of Parks, Recreation and Historic Preservation to be eligible for listing on the
State Register of Historic Places?

b. Is the project site, or any portion of it, located in or adjacent to an area designated as sensitive for
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14. Identify the typical habitat types that occur on, or are likely to be found on the project site. Check all that apply:

□Shoreline     □ Forest       Agricultural/grasslands        Early mid-successional

Wetland       □ Urban       Suburban 

15. Does the site of the proposed action contain any species of animal, or associated habitats, listed by the State or
Federal government as threatened or endangered?

NO YES 

16. Is the project site located in the 100-year flood plan? NO YES 

17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes,

a. Will storm water discharges flow to adjacent properties?

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
If Yes, briefly describe: 
_____________________________________________________________________________________________ 

_____________________________________________________________________________________________ 

NO YES 

18. Does the proposed action include construction or other activities that would result in the impoundment of water
or other liquids (e.g., retention pond, waste lagoon, dam)?

If Yes, explain the purpose and size of the impoundment:______________________________________________ 

____________________________________________________________________________________________

_ 

NO YES 

19. Has the site of the proposed action or an adjoining property been the location of an active or closed solid waste
management facility?

If Yes, describe: _______________________________________________________________________________ 

_____________________________________________________________________________________________ 

NO YES 

20.Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed)            for hazardous waste?
If Yes, describe: _______________________________________________________________________________

_____________________________________________________________________________________________ 

NO YES 

I CERTIFY THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF 
MY KNOWLEDGE 

    Date: _____________________ Applicant/sponsor/name: ____________________________________________________ __________________________   

Signature: _____________________________________________________Title:__________________________________
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16 Seaman Road – Supplemental Photos 

Dutchess County Parcel Map and callout of project area. 

Existing conditions and location of proposed cooking island.  16 Seaman Rd - Page 1 of 5 
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View from neighbor’s property.  

16 Seaman Rd - Page 2 of 5 
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16 Seaman Rd - Page 3 of 5 
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16 Seaman Rd - Page 4 of 5 
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Rendering of design of cooking island.  

16 Seaman Rd - Page 5 of 5 
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579 Main Street
Poughkeepsie, NY 12601

Income & Expense Proforma

Property Address: 579 Main Street  Poughkeepsie, NY 12601

Property Size (existing) 4,500 sq/ft
Commercial SF (new) 4,500 sq/ft

Type Of Use(s): 1) Cold Storage Plant - Baking Plant( each occupy ½ ground floor) / Wholesale Carpet Sales
office - Arts & Crafts Studio( each occupy ½ of second floor)
Construction: Gut entire building, rebuild entire property, install new utility services

Revenue: SF of Space Monthly Rent Annual Rent Annual Rent/SF
Ground Floor                     2,250                        $2,812                    $33,750                 $15
2nd Floor                           2,250                        $2,812                    $33,750                 $15

Total:                                                                                                $67,500
Vacancy(Commercial):                                         10.0% ($6,750)
Effective Gross Revenue:                                                              $60,750

Expenses: (bank underwriting)
Real Estate Taxes(City & School) $15,000
Water and Sewer $2,000
Gas Heat and Hot Water $1,000
Common Area Electric (Landlord Meter) $800
Insurance $2,000
Management Fee $5,000
Superintendent $10,000
Trash Removal $1,000
Landscaping / Snow Removal $1,000
Repairs and Maintenance $1,000
Legal & Accounting $1,000
Reserves/Replacements $2,000
Miscellaneous $500
Total Expenses $42,300

Net Operating Income     $18,450
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579 Main Street
Poughkeepsie, NY 12601

Income & Expense Proforma

Property Address: 579 Main Street  Poughkeepsie, NY 12601

Property Size (existing) 4,500 sq/ft
Commercial SF (new) 4,500 sq/ft

Type Of Use(s): 1) Funeral Parlor (½ Ground floor and basement) / Restaurant (½ ground floor) / Recording
studio (¼ 2nd floor)/ Dry cleaning(¼ 2nd floor)/ Radio studio(¼ 2nd floor)/ Arts & Crafts Studio(¼ 2nd floor)
Construction: Gut entire building, rebuild entire property, install new utility services

Revenue: SF of Space Monthly Rent Annual Rent Annual Rent/SF
Ground Floor                     2,250                        $2,343                    $28,116                 $12.50
2nd Floor                           2,250                        $2,812                    $33,750                 $15

Total:                                                                                                $61,866
Vacancy(Commercial):                                         10.0% ($6,186)
Effective Gross Revenue:                                                              $55,680

Expenses: (bank underwriting)
Real Estate Taxes(City & School) $15,000
Water and Sewer $2,000
Gas Heat and Hot Water $1,000
Common Area Electric (Landlord Meter) $800
Insurance $2,000
Management Fee $5,000
Superintendent $7,000
Trash Removal $1,000
Landscaping / Snow Removal $1,000
Repairs and Maintenance $1,000
Legal & Accounting $1,000
Reserves/Replacements $2,000
Miscellaneous $500
Total Expenses $39,300

Net Operating Income     $16,380
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579 Main Street
Poughkeepsie, NY 12601

Income & Expense Proforma

Property Address: 579 Main Street  Poughkeepsie, NY 12601

Property Size (existing) 4,500 sq/ft
Commercial SF (new) 4,500 sq/ft

Type Of Use(s): 1) Place of Worship(⅓ ground floor)/ Building Material Wholesale(⅓ ground floor)/ Retail
Stores(⅓ ground floor)/ Building,Plumbing, and Electrical
Construction: Gut entire building, rebuild entire property, install new utility services

Revenue: SF of Space Monthly Rent Annual Rent Annual Rent/SF
Ground Floor                     2,250                        $2,343                    $28,116                 $12.50
2nd Floor                           2,250                        $2,343                    $28,116                 $12.50

Total:                                                                                                $56,232
Vacancy(Commercial):                                         10.0% ($5,623)
Effective Gross Revenue:                                                              $50,609

Expenses: (bank underwriting)
Real Estate Taxes(City & School) $15,000
Water and Sewer $2,000
Gas Heat and Hot Water $1,000
Common Area Electric (Landlord Meter) $800
Insurance $2,000
Management Fee $3,000
Superintendent $7,000
Trash Removal $1,000
Landscaping / Snow Removal $1,000
Repairs and Maintenance $1,000
Legal & Accounting $1,000
Reserves/Replacements $2,000
Miscellaneous $500
Total Expenses $37,300

Net Operating Income     $13,309

Page 37 of 122



579 Main Street
Poughkeepsie, NY 12601

Income & Expense Proforma

Property Address: 579 Main Street  Poughkeepsie, NY 12601

Property Size (existing) 4,500 sq/ft
Commercial SF (new) 4,500 sq/ft

Type Of Use(s): 1) Auto Rental, Mechanic Shop, Auto Sales, Boat sales (Special Permitted Uses)
Construction: Gut entire building, DEMO BUILDING rebuild SMALL OFFICE ,PAVE LOT , install new utility services

Revenue: SF of Space Monthly Rent Annual Rent Annual Rent/SF
Ground Floor                     1,500                        $1,875                    $22,500                 $15

Total:                                                                                                $22,500
Effective Gross Revenue:                                                              $22,500

Expenses: (bank underwriting)
Real Estate Taxes(City & School) $5,000
Water and Sewer $500
Gas Heat and Hot Water $500
Common Area Electric (Landlord Meter) $300
Insurance $1,000
Management Fee $2,000
Superintendent $0
Trash Removal $300
Landscaping / Snow Removal $700
Repairs and Maintenance $1,000
Legal & Accounting $700
Reserves/Replacements $1,000
Miscellaneous $500
Total Expenses $13,500

Net Operating Income     $9,000
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12-25-2022

City Of Poughkeepsie ZBA

Uniqueness

The applicant asserts that the property is unique in

that it is the only two story, vacant, and underutilized

structure in the area. The application also mentions the age of

the building and the shape of the lot is not comparable to any

other structure in Poughkeepsie.

Self-Created Hardship

Is the alleged difficulty self-created?

The applicant asserts that the difficulty in

compliance is far from self-created. The building was approved

and issued a  permit based on its current structure. The

applicant is not moving a single wall. The applicant is not

requesting a use variance to change the existing structure. The

applicant plans to remodel the entire exterior aside from the

existing mural.

1
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K Fortuna Lighthouse Realty, Inc 
www.purpose-driven-realty.com 
717 Broadway, Newburgh, NY 12550 
845-303-2810 
 

{00383691 1}  

 

February 1, 2023 

Via Email to lgarcia@cityofpoughkeepsie.com 
Zoning Board of Appeals  
City of Poughkeepsie  
62 Civic Center Plaza 
Poughkeepsie, NY 12601 
 
Attn: Lori Garcia 
          Board Administrative Assistant 
 

 Re:   Johanny Properties, LLC 579 Main Street  
 Parcel #6161-24-423946 – City of Poughkeepsie 

Dear Ms. Garcia: 

I write in connection with the application submitted to the Zoning Board of Appeal by 
Johanny Properties, LLC (“Johanny”) for a use variance permitting it to continue the mix-use of a 
building on the property located at 579 Main Street (the “Property”).  The proposed use of the 
building will consist of two (2) commercial spaces on the first floor and three (3) residential units 
on the second floor.  

I am a real estate specialist with K Fortuna Lighthouse Realty Inc. in Newburgh, New 
York.  I am familiar with the Property, which is currently constructed as a mixed-use building 
consisting of one (1) storefront, one (1) home office, and three (3) apartments.  It is my 
understanding that the ZBA is requesting a letter showing Johanny cannot realize a reasonable 
return if Mr. Pagan had the option to sell the structure. 579 Main Street is a shell and has been 
vacant for a few years but is full of potential. The owner has currently invested over $475,000. 
The way the building sits, there would be no possible way for Mr. Pagan to regain the investment. 
The zoning presents significant adversity for the current owner as well as any future owner. I 
would evaluate the building around $50-60 per sq. ft. with a total of $225,000-$270,000. 

A 5% broker fee would leave the owners with $213,750-$256,000. 

This will result in a $261,000 loss. 

 

Sincerely,  

 

Jose Santos 
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January 31, 2023 

Via Hand Delivery & Email to lgarcia@cityofpoughkeepsie.com 

Board Administrative Assistant 

Zoning Board of Appeals  

City of Poughkeepsie  

Attn: Lori Garcia 

62 Civic Center Plaza 

Poughkeepsie, NY 12601 

Re:  Johanny Properties, LLC 579 Main Street  

Parcel #6161-24-423946 – City of Poughkeepsie 

Our File No: 1177.0001  

Dear Ms. Garcia, 

This firm represents Johanny Properties, LLC (“Johanny”) in connection 

with its application to the Zoning Board Appeal (“ZBA”) for a use variance 

permitting it to continue the mix-use of the property located at 579 Main Street in 

the City of Poughkeepsie.  

The existing building at the Property consists of one (1) commercial space 

and three (3) residential units.  Johanny proposes to make alterations to the building 

in order to provide for two (2) commercial units and (3) residential units.  (See 

drawings attached herewith as Exhibit “A”). 

The purpose of this letter is to supplement the previous submission to the 

ZBA on January 24. 2023.    

Attached herewith as Exhibit “B” is a letter from Jose Santos, a real estate 

specialist with K Fortuna Lighthouse Realty Inc. in Newburgh, New York.  Mr. 

Ramos indicates that Johanny cannot realize a reasonable return if it had the option 

to sell the structure. 

Moreover, attached herewith as Exhibit “C” are Income and Expense 

Proformas indicating that Johanny will have a negative rate of return should it 

attempt to develop the building for the uses permitted under the Zoning Ordinance. 
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CONCLUSION 

On the basis of the foregoing, the ZBA should approve Johanny’s 

application on the grounds that its proposed use of the Property is an allowable 

continuation of the legally nonconforming use of the Property. In the alternative, 

the ZBA should grant a use variance. 

Very truly yours, 

MACKEY BUTTS & WHALEN, LLP 

Joshua E. Mackey 

Encls.

Cc: Rebecca Valk, Esq. (via email to rvalk@cityofpoughkeepsie.com)  
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K Fortuna Lighthouse Realty, Inc 
www.purpose-driven-realty.com 
717 Broadway, Newburgh, NY 12550 
845-303-2810 
 

{00383691 1}  

 

January 30, 2023 

Via Email to lgarcia@cityofpoughkeepsie.com 

Zoning Board of Appeals  

City of Poughkeepsie  

62 Civic Center Plaza 

Poughkeepsie, NY 12601 

 

Attn: Lori Garcia 

          Board Administrative Assistant 

 

 Re:   Johanny Properties, LLC 579 Main Street  

 Parcel #6161-24-423946 – City of Poughkeepsie 

Dear Ms. Garcia: 

I write in connection with the application submitted to the Zoning Board of Appeal by 

Johanny Properties, LLC (“Johanny”) for a use variance permitting it to continue the mix-use of a 

building on the property located at 579 Main Street (the “Property”).  The proposed use of the 

building will consist of two (2) commercial spaces on the first floor and four (3) residential units 

on the second floor.  

I am a real estate specialist with K Fortuna Lighthouse Realty Inc. in Newburgh, New 

York.  I am familiar with the Property, which is currently constructed as a mixed-use building 

consisting of one (1) storefront, one (1) home office, and three (3) apartments.  It is my 

understanding that the ZBA is requesting a letter showing Johanny cannot realize a reasonable 

return if Mr. Pagan had the option to sell the structure. 579 Main Street is a shell and has been 

vacant for a few years but is full of potential. The owner has currently invested over $475,000. 

The way the building sits, there would be no possible way for Mr. Pagan to regain the investment. 

The zoning presents significant adversity for the current owner as well as any future owner. I 

would evaluate the building around $50-60 per sq. ft. with a total of $225,000-$270,000. 

A 5% broker fee would leave the owners with $213,750-$256,000. 

This will result in a $261,000 loss. 

 

Sincerely,  

 

Jose Santos 
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January 24, 2023 

Via Email to lgarcia@cityofpoughkeepsie.com 
Board Administrative Assistant 
Zoning Board of Appeals  
City of Poughkeepsie  
Attn: Lori Garcia 
62 Civic Center Plaza 
Poughkeepsie, NY 12601 

Re:   Johanny Properties, LLC 579 Main Street 
Parcel #6161-24-423946 – City of Poughkeepsie 
Our File No: 1177.0001  

Dear Ms. Garcia, 

This firm represents Johanny Properties, LLC connection with its 
application to the Zoning Board Appeal (“ZBA”) for a use variance permitting it to 
continue the mix-use of the property located at 579 Main Street in the City of 
Poughkeepsie, which will consist of one (1) commercial space and four (4) 
residential units.  As further set forth below, the ZBA should approve Johanny’s 
application on the grounds that its proposed use of the Property is an allowable 
continuation of the legally nonconforming use of the Property. In the alternative, 
the ZBA should grant a use variance pursuant to Town Law § 267-b (2) (b).   

FACTUAL HISTORY 

Johanny Properties, LLC (“Johanny”) is the owner of property located at 
579 Main Street (the “Property”) in the City of Poughkeepsie (the “City”).  The 
building on the Property has been a mixed-use building containing a retail store on 
the first floor and a residential component on the second floor.  The Property and 
building are located in the City's Main Street Commercial (C-2A) District.  The use 
of the property for residential purposes in the C-2A District is not permitted under 
§ 19-3.23.1(2) of the Zoning Ordinance.  The Property has, apparently, been legally
nonconforming since at least 1989.

Drawings submitted to the Building Department on September 6, 1989, by 
a previous owner of the Property, Fernando Piney, show plans for a retail store and 
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residential space on the first-floor and second-floor residential unit. See, Exhibit 
“A”, attached herewith. 
  
 Two site plans submitted by Pancho Villa Deli to the Building Department 
on November 27, 2002, and February 4, 2003, indicates proposed restoration work 
on the mixed-use structure consisting of a deli on the first floor and a residential 
dwelling on the second floor.  See, Exhibits “B” and “C”, attached herewith.   
Alterations to the second-floor residential unit were approved by the Building 
Department based on plans submitted on May 3, 2002.   See, Exhibit “D” attached 
herewith. 
 
 After Johanny had purchased the Property on May 23, 2022, Deputy Zoning 
Administrator, Judith Knauss, advised Johanny in an email dated July 5, 2022, that 
the building had been vacant for more than a year and that any right to reestablish 
this use had apparently expired pursuant to § 19-5.1(1)(d) of the Zoning Ordinance. 
See, Exhibit “E”, annexed herewith.   
 
 Section 19-5.1(1)(d) provides that a nonconforming use: 
 

“[s]hall not be reestablished or changed to another nonconforming 
use if such use has been discontinued for any reason for a period of 
one year.  Intent to resume a nonconforming use shall not confer the 
right to do so.”  
 

See, Zoning Ordinance, § 19-5.1(1)(d)   
 
 Ms. Knauss advised Johanny’s principal, Jonathan Pagan, that any 
application to establish or reestablish residential use in the Property would require 
a use variance from ZBA. Accordingly, an application for same was submitted by 
Johanny on July 29, 2022. The ZBA first heard the application on October 11, 2022. 
The ZBA should approve Johanny’s application on the grounds that its proposed 
use of the Property is an allowable continuation of the legally nonconforming use 
of the Property. In the alternative, the ZBA should grant a use variance pursuant to 
Town Law § 267-b (2) (b).   
 
 During a meeting on December 22, 2022, the ZBA requested that Johanny 
provide supplemental information satisfying the four (4) requirements for obtaining 
a use variance under Town Law § 267-b(2)(b), such as: 
 

1. Preparation of a more complete rate of return calculation for all 
permitted uses within the C-2A district to better support the applicant’s 
claim that there is not a reasonable rate of return for any use other than 
that proposed. 
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2. Documentation supporting claims regarding the unique characteristics 
of the property/building demonstrating that the hardship of the site is 
not shared by other sites within the C-2A district. 

 
3. Case law supporting Johanny’s application, especially in regards to the 

self-created hardship test. 
 
See, Exhibit “F”, attached herewith.  
 

THE PROPOSED RESIDENTIAL USE SHOULD BE APPROVED  
BECAUSE IT CONSTITUTES AN ALLOWABLE CHANGE OF USE 

 UNDER SECTION 19-5.1 OF THE ZONING ORDINANCE 
 

 The building on the Property is situated in the C-2A district, where 
residential use is not permitted. As stated above, the building has been a 
nonconforming mixed-use structure since at least approximately 1989. There has 
existed a legal, non-conforming use consisting of a commercial space (Deli) and 
residential units on the first and second floors of the building for at least 34 years.   
 
 Section 19-5.1(1)(c) of the Zoning Ordinance provides that a 
nonconforming use: 
 

Shall not be changed to another nonconforming use without 
approval by the Zoning Board of Appeals, and then only to a use 
which, in the opinion of said Board is of the same or of a more 
restricted nature.  No building or land changed to a more restricted 
nonconforming use shall be changed back to a less restrictive use. 

 
See, Zoning Ordinance, § 19-5.1 (1) (c).   
 
 This application for a commercial space and residential units is essentially 
the same use as the non-conforming mixed-use at the Property and should be 
approved.  See, Aboud v. Wallace, 94 A.D.2d 874 (3rd Dept. 1983).    
 
 In Aboud, the court upheld the determination by a city board of building and 
zoning appeals that the use of a building by a lobbying group for its office was 
substantially the same as the prior nonconforming use of the building as a medical 
office. The court stated that determining whether a particular use is a continuation 
of or a change in a nonconforming use is a factual determination for the zoning 
board in each case; a continuation of use exists where the use is substantially the 
same as that which previously existed and where the essential character of the use 
has not been changed. Id., 94 A.D.2d at 875. 
  
 The court pointed out that no restoration or repairs were involved; there was 
no change in the building's appearance or structure as a result of the change from a 
medical to a lobbying office; nor would there be any increase in occupants or 
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clientele, thereby to affect the character of the neighborhood. Accordingly, the 
court held that the trial court had properly upheld the city board's determination that 
the use by the lobbying group was not an improper substitution of one 
nonconforming use for another.  Id., at 876. 
  
 The instant application clearly meets the standard in Aboud.  The proposed 
nonconforming use is virtually identical to what has occurred on the Property since 
it was first developed.  There will be minimal restoration or repairs; the building’s 
appearance, structure, and footprint will not change; nor will there be any change 
in type of occupants or clientele, resulting in no effect on the character of the 
neighborhood.  Accordingly, the ZBA could grant the application.  
 

ALTERNATIVELY, THE ZBA SHOULD GRANT  
THE APPLICANT A USE VARIANCE  

 
 Town Law § 267-b (2) (b) provides that a use variance shall not be granted 
unless the ZBA determines: 
 

(4) the applicant cannot realize a reasonable return, provided that 
lack of return is substantial as demonstrated by competent 
financial evidence;  

 
(2) that the alleged hardship relating to the property in question is 
unique, and does not apply to a substantial portion of the district or 
neighborhood;  
 
(3) that the requested use variance, if granted, will not alter the 
essential character of the neighborhood; and  
 
(4) that the alleged hardship has not been self-created.  

 
See, Town Law § 267-b (2) (b); Matter of Sullivan v City of Albany Bd. of Zoning 
Appeals, 20 A.D.3d 665, 666 (3rd Dept. 2005); Matter of Center Sq. Assn., Inc. v 
City of Albany Bd. of Zoning Appeals, 19 A.D.3d 968, 970 (3rd Dept. 2005).  
 

(1) Reasonable Rate of Return 
  

  “[B]efore a claim that a property is yielding less than a reasonable return 
may properly be interposed, the reasonable return for that property must first be 
known or at least be ascertainable”.   See, Matter of Crossroads Recreation v 
Broz, 4 N.Y.2d 39, 45 (1958). Moreover, the courts have consistently required 
“proof, in dollars and cents form, of all matters bearing upon the return available 
under existing zoning.”  See, Matter of Village Bd. v Jarrold, 53 N.Y.2d 254, 257 
(1981); Matter of DeBeer v Zoning Bd. of Appeals, 226 A.D.2d 721 (2nd Dept. 
1996); Matter of Delmarco v Zoning Bd. of Appeals, 204 A.D.2d 447 (2nd Dept. 
1994)).  Such evidence “must show that no permissible use will yield a reasonable 
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return.”  Jarrold, 53 N.Y.2d at 258; Matter of Miltope Corp. v Zoning Bd. of 
Appeals, 184 A.D.2d 565 (2nd Dept. 1992); Matter of Forrest v Evershed, 7 N.Y.2d 
256 (1959) (Applicant must submit evidence regarding whether other permitted 
uses within the applicable zoning district would fail to yield a reasonable return.). 
 
 
  In Matter of Conte v. Town of Norfolk Zoning Bd. of Appeals, 261 A.D.2d 
734, 736 (3rd Dept. 1999) the court noted that evidence of proof that denial of the 
variance would preclude petitioners’ realizing a reasonable return on the property 
may include the property’s purchase price, present value, real property taxes, 
mortgages and liens or other expenses.  See also, DeFeo v. Zoning Board of Appeals 
of Town of Bedford, 137 A.D.3d 1123 (2nd Dept. 2016) (Applicant should submit 
actual financial information, such as the original purchase price of the property, the 
expenses and carrying costs, the present value of the property, the taxes, the amount 
of any mortgages, the amount of income presently realized, or an estimate as to 
what a reasonable return on the entire property or any portion should be.).    
 

Similarly, in Miltope, the court noted that relevant evidence required to 
establish the inability to obtain a reasonable return would include: purchase price 
of the property; present value of the property; amount of real estate taxes; the 
amount of mortgages or liens; the cost of demolishing the old structure on a 
property and of erecting a new building; and the projected income from the 
proposed use. 184 A.D.2d at 566; see also, In Glacial Aggregates, LLC v. Town of 
Yorkshire Zoning Board of Appeals, 19 Misc.3d 1125(A) (Sup. Ct. Cattaraugus Co. 
2008) (In support of its application, the applicants submitted a detailed report which 
concluded that each permissible use of the property would result in a negative 
return). 

 
Johanny has submitted multiple financial analyses of its own. As of the time 

of this submission, Johanny has engaged a real estate broker to draft further 
financial analysis demonstrating that denial of the application will prevent it from 
realizing a reasonable return on the Property.  The information will be provided to 
the ZBA under separate cover.  

 
(2) Unique Hardship. 

 The second enumerated statutory criterion requires that an application for a 
use variance demonstrate that “the alleged hardship relating to the property in 
question is unique, and does not apply to a substantial portion of the district or 
neighborhood.”  See, Town Law § 267-b(2)(b)(2). 
  
 In finding that uniqueness had been demonstrated, the courts have credited 
multiple minor distinctions.  See, Supkis v. Town of Sand Lake Zoning Board of 
Appeals, 227 A.D.2d 779 (3rd Dept. 1996), or singular distinguishing 
characteristics.  In Rothenberg v. Board of Zoning Appeals of the Town of 
Smithtown, 232 A.D.2d 568, (2nd Dept. 1996), for example, property which was the 
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subject of a use variance application for commercial use in a residential zone was 
considered to be unique as compared to other properties in the area because it was 
the only undeveloped residentially zoned parcel which was located on a major 
intersection.  
 

The fact that property suffers from a particular undesirable feature is not 
sufficient in and of itself to demonstrate that the property is unique. The applicant 
must demonstrate that neighboring properties do not suffer from the same 
feature.  See, Kingsley v. Bennett, 185 A.D.2d 814, (2d Dept. 1992); Colonna v. 
Board of Standards and Appeals of the City of New York, 166 A.D.2d 528 (2nd Dept. 
1990).  For example, in Collins v. Carusone, 126 A.D.2d 847 (3rd Dept. 1987), the 
court sustained the rejection of a use variance, in part, because of the failure to 
satisfy the uniqueness prong since the claimed hardship, proximity to the city 
landfill, was common to all properties in the area.   

 
 The property is unique because it is the only two-story, vacant and under-
utilized mixed-use building on Main Street – one of the busiest streets in the City.  
Almost all the structures in the area are similarly mixed-use commercial and 
residential and are occupied.  The proposed use is identical to what has occurred on 
the Property and in the surrounding area.  

 
(3) Neighborhood Character. 

 In its application for a use variance, the applicant must demonstrate that the 
proposed use is consistent with the pattern of development in the area and will not 
have a significant detrimental impact on the neighborhood or community.  
 

Uses which result in an imperceptible change have been held to have no 
effect on the character of a neighborhood.  See, Fiore v. Zoning Board of Appeals 
of the Town of Southeast, 21 N.Y.2d 393 (1968) (holding that the grant of a variance 
would not alter the essential character of a residential district where one could 
conclude that there was no outward appearance of a business use because the 
property was used for the storage of antiques for five years and the neighbors were 
unaware of the use).  In Fiore, the court held that the barn’s conversion to an 
antiques business’ storage facility could not have altered the community because 
the community failed to notice or complain about the change for five years); see 
also, Dwyer v. Polsinello, 160 A.D.2d 1056 (3rd Dept. 1990) (the grant of a variance 
will not have material implications to the character of the district. The building 
would remain virtually unchanged). 

 
The building on the Property had been designated for mixed-use for many 

years before it became vacant.  It is located in an area where almost every other 
surrounding building is mixed-use.  As a result, reestablishing the building’s 
mixed-use designation will have no material impact on the character of the district, 
which already sites similar structures. Moreover, as was the case in Dwyer, the 
existing building would remain virtually unchanged from the outside. 

Page 55 of 122



{00382847 1}  

 
 The proposed use is identical to what has occurred on the Property and in 
the surrounding area.  The building’s appearance, structure, and footprint will not 
change.  Furthermore, there will be no change in type of occupants or clientele 
entering the building.  Consequently, there will be no effect on the character of the 
neighborhood.  Accordingly, the ZBA could grant the application.  
   

(4) Hardship is not Self-Created.  

 A hardship is self-created where an applicant acquires property subject to 
the restrictions from which relief is sought. See First National Bank of Downsville 
v. City of Albany Board of Zoning Appeals, 216 A.D.2d 680 (3rd Dept. 1995); Tharp 
v. Zoning Board of Appeals of the City of Saratoga Springs, 138 A.D.2d 906, (3rd  
Dept. 1988).  Rehabilitation Support Services, Inc. v. City of Albany Bd. of Zoning 
Appeals, 140 A.D.3d 1424 (3rd Dept. 2016) (the hardship was self-created because 
the petitioner was aware when it purchased the property that the use was not a 
permissible use). 
 
 In Center Square Ass’n v. City of Albany Board of Zoning Appeals, 19 
A.D.3d 968 (3d Dept. 2005), shortly after a 19-unit, nonconforming apartment 
building was purchased, city fire officials vacated the building, subsequently 
declared the property a general nuisance, and rescinded its nonconforming use 
status.  The property was located in a zone which permitted only one or two-family 
row houses. The owners sought and were granted use and area variances to renovate 
the building into 13 apartments. 19 A.D.3d at 969.  The Third Department 
confirmed the dismissal of an article 78 petition challenging the propriety of the 
variances. 
 
 The owners, a real estate broker, had been aware that the zoning law 
permitted a nonconforming use to continue if the building had been vacant less than 
one year, and, as a result, he believed that the property could continue to be utilized 
for multiple apartments. The owners apparently were unaware that the declaration 
of the property as a general nuisance abrogated its nonconforming use status under 
the city zoning law, but, according to the court, even that determination seemed to 
invite future owners to apply for variances for multiple apartments. 19 A.D.3d at 
970. The court concluded that, under the circumstances, the board of appeals could 
have rationally decided that the hardship here was not self-imposed. 

  
In the instant application, before purchasing the Property, Johanny was 

aware that the building on the Property was a mixed-use building and assumed that 
it complied with the zoning ordinance.  Moreover, Johanny inquired from the City 
of Poughkeepsie Building Department to determine whether there were any 
outstanding violations or tax issues in connection with the Property.  Similar to the 
fact pattern in the Center Square case, at no time during the three occasions when 
Johanny visited the Building Department was Johanny told that the mixed-use 
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designation had lapsed because the building has allegedly been vacant for more 
than a year. 

Due to the confusion, obviously unintentional, this situation arose. The 
hardship is not self-created under these circumstances. 

CONCLUSION 

On the basis of the foregoing, the ZBA should approve Johanny’s 
application on the grounds that its proposed use of the Property is an allowable 
continuation of the legally nonconforming use of the Property. In the alternative, 
the ZBA should grant a use variance. 

Very truly yours, 
MACKEY BUTTS & WHALEN, LLP 

Joshua E. Mackey 

Encls.

Cc: Rebecca Valk, Esq. (via email at rvalk@rebeccavalklaw.com)
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The City of Poughkeepsie 
New York 

Rebecca A. Valk, Esq. 
Corporation Counsel 
rvalk@cityofpoughkeepsie.com 
   

 
 

62 Civic Center Plaza 
Poughkeepsie, New York 12601 
TEL:  (845) 451-4065    FAX:  (845) 451-4070 

 

Memorandum 
 
TO:   Zoning Board of Appeals 
       
FROM:   Rebecca A. Valk 
 
DATE:  February 8, 2023 
 
SUBJECT:  579 Main Street - Timeline 
 
CC:   Natalie Quinn, Lori Garcia, Applicant 
 
 
To assist the Board in reviewing this application, I have reviewed the Building Department’s file, or other public 
records as indicated, to prepare a timeline of this matter.  This is not an exhaustive list of all documents in the 
Building Department’s file as there are numerous documents related to a 2001 fire at the Property.   
 
This memorandum is being copied to the Applicant so it may respond to the factual timeline.  
 

• June 14, 2005 – ZBA variance to allow no off-street parking for a proposed fast-food restaurant 
(deli with seating) where 10 parking spaces were required by the Code.  
 

• June 28, 2005 – the Planning Board granted site plan approval and special use permit for a fast-
food restaurant (deli with seating) and two apartments.   

 
• July 1, 2013 – the property was posted as Abandoned by the Building Inspector.  

 
• Abandoned/Vacant Building Registrations were filed with the City on the following dates with 

various, inconsistent descriptions of the use:  
 

o October 11, 2018 indicating the property was “two family with storefront.”  
o April 18, 2019 “storefront with two family house” 
o December 18, 2019 “Two family with storefront” 
o August 11, 2020 “Three family house with storefront on the ground floor” 
o November 8, 2020 “Three family house with commercial retail on the first floor,”  
o April 23, 2021 “Multifamily house with storefront.”  
o October 29, 2021 “Two family house with storefront property actively listed for sale.”  
o April 18, 2022 “Four family house with storefront.”  

 
• The Property has at all relevant times been zoned C-2A.  
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(City Zoning Map https://cityofpoughkeepsie.com/DocumentCenter/View/1439/Zoning-Map-
PDF-updated-081622).   

 
• A Building Dept. Record Search on April 19, 2022 identified the current use of the property as 

“Vacant Two Story Building with No Current Designated Use.”  The additional comments section 
stated “Any intended use will need to receive approval from the Planning and Zoning Department 
and a Building Permit must be obtained for all work to obtain a Certificate of Occupancy.”  
 

• The current owner took title by deed dated May 23, 2022.   
 

• By memorandum dated July 5, 2022, Deputy Zoning Administrator Judith Knauss opined that the 
C-2A zoning district does not permit residential uses.  https://ecode360.com/27016514      
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67 Worrall Avenue – VARIANCE REQUEST JUSTIFICATION 

 
 

The following responses are related to the Lot area appeal Section 19-3.14(4)(a) where minimum of 10,000 
square feet of lot area is required existing lot area is 7,057 square feet. 
 
1) The granting of this will not produce an undesirable change in the character of the neighborhood.  The 
proposal is consistent with adjacent and neighboring properties. The proposal is not detrimental to nearby 
properties.  Several adjacent properties are non-conforming in terms of lot area in respect to different uses; 
that being, two family residences, multi-family dwellings and commercial / business uses. 
 
2) The area variance cannot be achieved by some other method feasible to pursue, simply due to the how 
the adjacent properties are situated with their current use, locations of surrounding residences or 
commercial use properties and availability.  
 
3) The area variance requested is NOT substantial; however, most of if not all adjacent properties are 
deficient in their lot area relative to the use of each; this proposal is consistent with the surrounding area. 
 
4) The requested variances will not have an adverse effect or impact on the physical or environmental 
conditions of the neighborhood or district.   
 
5) The need for the area variances should not be considered ‘self-created’ as this property was previously 
used as a two-family dwelling and a mixed use consisting of a convenient store which is now eliminated. 
______________________________________________________________________________________ 
 
The following responses are related to the front and side yard setback requirement appeal of Section 19-
3.14(4)(d)1 where minimum 20 feet front yard is required, and 15 feet exists. 
 
1) This proposal cannot be solved by some other method due to the existing location of the building and 
where it is situated on the site.  There are no other solutions possible including the purchase of adjacent 
land. 
 
2) The area variance cannot be achieved by some other method feasible to pursue as the area variance 
requested is related to how the existing building is located on the site.  Any use proposed would require an 
area variance specific to the front yard setback. 
 
3) The area variance requested for relief from the front yard is not substantial.  The front yard variance is 
not substantial but as mentioned in comment two this is an existing condition relative to the how the 
building is situated on the site. 
 
4) The requested variance will not have an adverse effect or impact on the physical or environmental 
conditions of the neighborhood or district.  No trees are required to be removed. 
 
5) The need for the area variances should not be considered ‘self-created’ as the requested area variance for 
the front yard dimensions is an existing condition. 
 
 
 
 

Page 110 of 122



Page 111 of 122



Page 112 of 122



Page 113 of 122



 Damian Mercado 
 67 Worrall ave 
 Poughkeepsie NY 12603 
 (845) 522-0057
 Email; m.damian9@yahoo.com

 To whom it may concern, 

 This letter confirms that I                           have made the decision to restore the two-family use of my property  
 at 67 Worrall Avenue in the City of Poughkeepsie nd to not pursue the mixed-use that was lost well over a year.

 Sincerely, 

DocuSign Envelope ID: 5BA92168-AD2E-4DAB-AC3C-27BFC0CF09C3

Damian Mercado
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City of Poughkeepsie, NY
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THE CITY OF POUGHKEEPSIE 
NEW YORK 

DEVELOPMENT DEPARTMENT 
62 CIVIC CENTER PLAZA, 2ND FLOOR 

POUGHKEEPSIE, NY 12601 
Phone: (845) 451-4263 Fax: (845) 451-4006 

 
 
 

MEMORANDUM 
 

To:  Jose Santos, Applicant 

From: Natalie Quinn, Development Director 

Date: January 25, 2023 

Re:  67 Worrall Avenue, #ZBA2023-001 - SEQRA Classification 
____________________________________________________________________________ 
Upon review of project materials provided by the applicant, including Short EAF Part 1 and site 
plan application, it is my understanding that the proposed action to be undertaken includes the 
conversion of an existing structure to a 2 family dwelling. 
 
Based on the above description it is the determination of the planning division that the proposed 
action is classified as Type II Action with regards to SEQRA pursuant to 6 NYCRR Section 
617.5 (c)(17) “granting of an area variance for a single-family, two-family or three-family 
residence” The action is therefore not subject to further environmental review. 
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